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In the United States Court of Appeals 
for the District of Columbia 


No. 7336 

Sylvester Wilson, appellant 

v. 

United States of America, appellee 
BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

This appellant, after conviction of robbery, was 
sentenced on January 27, 1939, to serve not less 
than one nor more than three and one-half years, 
and, from this judgment, he takes this appeal, the 
main ground being the action of the trial judge in 
expressing his opinion as to the credibility of 
Government witnesses. 

Only three witnesses testified in this case and 
they were all Government witnesses. The com¬ 
plaining witness, one John D. Darin, testified that, 
about six years before, he was held up and robbed 
by two men at a place beyond Nichols Avenue, 
Southeast; that two weeks thereafter he saw in 
Rockville, Maryland, a man who, he was and is sure, 

(i) 


2 


was one of the men that robbed him; that he can¬ 
not say that that man is the defendant now on trial. 
He further testified that he had not revisited the 
scene of the robbery until six years after it oc¬ 
curred and two days before the trial when, in com¬ 
pany with Mr. Tolson of the Police Department, 
he went to the vicinity where this robbery had oc¬ 
curred and saw the very cross road where he was 
robbed. He cannot say that that cross road is in 
the District of Columbia. Mr. Tolson then testified 
to the effect that the man whom Mr. Darin had 
identified in Rockville was the defendant on trial 
and that the cross road to which he and Mr. Darin 
had gone two days before is in the District of Co¬ 
lumbia. The third witness was an employee of the 
office of the Surveyor for the District of Columbia 
who produced a map of that office and testified 
that the cross road in question, which he had seen 
in company with Mr. Darin, is in the District of 
Columbia. Counsel for the defendant cross-exam¬ 
ined Mr. Darin and Mr. Tolson regarding state¬ 
ments they had made in their testimony at a pre¬ 
vious trial of this same case some six weeks before. 
At the conclusion of the Government’s evidence, 
counsel for the defendant read into the record, by 
stipulation, excerpts from a bill of exceptions which 
had been prepared for use on appeal following the 
first trial, which excerpts showed that Mr. Darin 
and Mr. Tolson had testified differently in some 
particulars in the first trial. The defendant then 
rested. 
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Counsel for the defendant argued that Mr. Darin 
had testified falsely. In Rebuttal counsel for the 
Government defended Darin’s credibility. The 
Court thereupon instructed the jury. 

Counsel for the defendant orally requested the 
Court to give the usual instruction that a jury might 
disregard the entire testimony of a witness who, 
they found, had knowingly lied in any particular. 
Accordingly, in the course of the charge, the Court 
told the jury that if they found that any witness 
in the case had willfully testified falsely in a ma¬ 
terial matter about which he could not reasonably 
be mistaken they might disregard all of the testi¬ 
mony of that witness. The Court stated that this 
rule was permissive and not compulsory; that is, 
that the jury might disregard all the testimony of 
such a witness or they might examine it and be¬ 
lieve any portion of it which they thought was 
true. 

In explaining the rule the Court stated it would 
have no application unless the jury found that a 
particular witness had willfully testified falsely. 
The Court further stated that he was giving this in¬ 
struction at the request of counsel but that it was 
the Court’s personal opinion that the rule had no 
application to any witness who had testified in this 
case, but that this was only the Court’s personal 
view; that whether the rule should be applied de¬ 
pended on whether a witness had willfully testified 
falsely which, in turn, was a question of fact for 
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the jury to determine; that the jury was not to he 
guided by anything the Court said, but it was for 
the jury to determine whether the rule should be 
applied; that personally the Court would not apply 
that rule himself, but that the jury might do so. 
At the conclusion of the Court’s charge counsel for 
defendant took exception to that part of the charge 
in which the Court told the jury his own personal 
view was that no witness came within the rule, and 
requested the Court to instruct the jury that as to 
any question of fact what the Court said, or what 
the District Attorney said or what defense counsel 
said should have no effect on the jury but that the 
jury had the sole function to pass upon all questions 
of fact. 

The Court stated that he had so instructed the 
jury several times during his charge but that he 
would do so again; and thereupon the Court did 
instruct the jury as requested by counsel for the 
defense. 

ARGUMENT 

The points involved 

The appellant in his brief, admitting the unques¬ 
tionable right of the trial judge in United States 
Courts to comment on the evidence and to express 
his opinion on the facts, argues that the trial court 
in this case transgressed the bounds of that right 
and by his “strong personal comment” unduly in¬ 
fluenced the jury and thereby deprived the defend¬ 
ant of a fair and impartial trial—since the Govern- 


5 


merit’s case rested mainly on the credibility of the 
complaining witness and there were discrepancies 
in that witness’ testimony. 

The appellant claims also (under Points II and 
III combined, in his brief) that the trial Court 
erred in allowing Government witnesses Darin and 
Tolson to testify that Darin showed Tolson, out of 
the presence of the defendant, the place at which 
the robbery occurred. 

I 

It was not error for the trial judge by inference to state 
his personal view of the credibility of witnesses, mak¬ 
ing it clear to the jury as he did that his opinion on 
fact questions did not bind them 

In the instant case, the court’s expression of 
opinion was made under the following circum¬ 
stances : (1) The instruction was given at the verbal 
request of counsel for the defendant who did not 
submit a written instruction but elected to have 
the court give the instruction in language of its 
own choice. (2) The principle of law involved is 
one that requires some elaboration to be fully un¬ 
derstood. (3) The court treated the instruction 
fully and finally in one part of its general charge 
and did not again refer to the subject. (4) While 
the court twice expressed its view on the applica¬ 
bility of the rule of law, it did on each occasion 
accompany this expression with the unqualified 
statement that it was an expression of personal 
opinion not binding on the jury. (5) And, finally, 
at the conclusion of the entire charge and at the 
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moment the jury was leaving the box, the court, at 
the request of defense counsel, stated to the jury 
that what the court had said about the facts should 
have no effect on the jury. 

The rule of law that a trial judge in federal 
courts may comment on the evidence and express 
his personal view on the facts is stated by the Su¬ 
preme Court of the United States in the case of 
Mitchell v. Harmony, 54 U. S. (13 How.), 115, 130 
by Mr. Justice Taney. It is as follows: 

This mode of charging the jury has always 
prevailed in the State of New York and has 
been followed in the Circuit Court ever since 
the adoption of the Constitution. 

The practice in this respect differs in dif¬ 
ferent states. In some of them the court 
neither sums up the evidence in a charge to 
the jury nor expresses an opinion upon a 
question of fact. Its charge is strictly con¬ 
fined to questions of law, leaving the evidence 
to be discussed by counsel and the facts to 
be decided by the jury without commentary 
or opinion by the court. 

But in most of the states, the practice is 
otherwise; and they have adopted the usages 
of the English courts of justice where the 
judge always sums up the evidence and 
points out the conclusions which, in his opin¬ 
ion, ought to be drawn from it; submitting 
them, however, to the consideration and 
judgment of the jury. 

It is not necessary to inquire which of 
these modes of proceeding most conduces to 
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the purposes of justice. It is sufficient to 
say that either of them may be adopted 
under the laws of Congress * * *. The 
right of a court of the United States to 
express its opinion upon the facts in a 
charge to the jury was affirmed by this 
court in the cases of McLanahan v. Uni¬ 
versal Insurance Company, 1 Pet. 182, and 
Ganes v. Stiles, 14 Pet. 322. Nor can it be 
objected to upon the ground that the reason¬ 
ing and opinion of the court upon the evi¬ 
dence may have an undue and improper in¬ 
fluence on the minds and judgment of the 
jury. For an objection of that kind ques¬ 
tions their intelligence and independence, 
qualities which cannot be brought into doubt 
without taking from that tribunal the con¬ 
fidence and respect which so justly belong 
to it, in questions of fact. 

Omitted from the foregoing quotation from the 
court is this sentence appearing on page 131 of 13 
How.: 

And as it is desirable that the practice in the 
courts of the United States should conform 
as nearly as practicable to that of the state 
in which they are sitting, that mode of pro¬ 
ceeding is perhaps to be preferred which, 
from long established usage and practice, 
has become the law of the courts of the state. 

Later the Supreme Court of the United States in 
the case of Nudd et al. v. Burrows, 91 U. S. 426, 
decided that the right of a trial judge in United 
States Courts to comment upon the evidence and 
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express his personal view on fact questions is “in¬ 
herent in the judicial office” (page 442 of the opin¬ 
ion) and need not, therefore, accommodate itself to 
the practice of the states as is contemplated by Act 
of Congress (17 Stat. 197) with reference to the 
“practice, pleadings, and the form and mode of 
proceeding” prevailing in the state courts. 

The objection that comments and expressions of 
opinions by the trial judge unduly influence a jury, 
which is commented on in the case of Mitchell v. 
Harmony, supra, is dismissed by Mr. Justice 
Holmes in the case of Graham v. United States, 
231 U. S. 474, 480, with this answer: 

Universal distrust creates universal in¬ 
competence. In the courts of the United 
States the judge and jury are assumed to be 
competent to play the parts that always have 
belonged to them in the country in which the 
modem jury trial had its birth. 

In the case of Buchanan v. United States, 15 Fed. 
(2d) 496, the Circuit Court of Appeals for the 8th 
Circuit, speaking through Justice Sanborn, said: 

The rule is stated in Vicksburg and Merid¬ 
ian R. R. Co. v. Putnam, 118 U. S. 545, 553, 
as follows: “In the courts of the United 
States as in those of England from which 
our practice was derived the judge in sub¬ 
mitting a case to the jury may at his discre¬ 
tion, whenever he thinks it necessary to assist 
them in arriving at a just conclusion, com¬ 
ment upon the evidence, call their attention 
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to parts of it which he thinks important, and 
express his opinion upon the facts; and the 
expression of such an opinion, when no rule 
of law is incorrectly stated and all matters 
of fact are ultimately submitted to the deter¬ 
mination of the jury, cannot be reviewed on 
writ of error.” This rule has been consist¬ 
ently followed by that court, and the only 
case we have found in which a judge has been 
reversed for expressing his opinion is Starr 
v. United States, 153 U. S. 614, although a 
somewhat similar situation is presented in 
Allison v. United States, 160 U. S. 203, in¬ 
volving a charge of the same trial judge, and 
Hickory v. United States, 160 U. S. 408. In 
the Starr case * * * (p.498). 

The court then sets forth the language of 
the charge complained of, which clearly 
shows that the trial judge, instead of in¬ 
structing the jury, appealed to their passions 
and prejudices and in effect argued to them 
the guilt of the defendant. * * * 

It would be difficult to put into words 
stronger expressions of opinion than some 
of those considered by the Supreme Court 
and sustained. ( United States v. Philadel¬ 
phia and Reading R. R. Co., 123 U. S. 113; 
Simmons v. United States, 142 U. S. 148.) 
* * * Under the rule as stated and ap¬ 

plied by the Supreme Court, it seems that, 
when a judge expresses his opinion as to the 
facts to the jury, making it clear that it is 
nothing but his opinion and not binding upon 
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them in any way and that it is their duty and 
responsibility to determine all of the facts, he 
is within his rights, and that he is only sub¬ 
ject to reversal when his comments upon the 
evidence or opinion as to the facts amount to 
partisan argument or advocacy or constitute 
an appeal to passion or prejudice. It is un¬ 
questionably true that because of the judge’s 
influence with the jury, the right which he 
has to express his opinion as to the facts 
should be sparingly, carefully, and wisely 
used. At the same time, because of his par¬ 
ticipation in the actual trial of the cause, he 
is better able to tell when the use of that right 
is justified than is an appellate court from 
reading the cold record. After all, jurors are 
men wdth minds of their own and, where they 
are given to understand that the responsi¬ 
bility for determining the facts is upon them, 
they do not generally act against what they 
believe to be right and just. There is a good 
illustration of that in this case. The judge 
expressed his opinion as to both defendants. 
The jury acquitted one and convicted the 
other. 

Of the cases which appellee has examined, the 
following are cases in which the conviction was re¬ 
versed because of what the trial judge said to the 
jury. In some of the cases, the statements 
amounted to an improper instruction on legal 
points. Most of them, however, are instances of an 
intemperate and prejudicial exercise of the trial 
judge’s function in this respect. 
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McLanahan v. The Universal Insurance 
Company , 1 Pet. 170, 181. 

Weare v. United States, 1 F. (2d) 617. 
Lewis v. United States, 8 F. (2d) 849 
(Dicta). 

Cooke v. United States, 14 F. (2d) 833. 
Barhan v. United States, 14 F. (2d) 835. 
Cooke v. United States, 18 F. (2d) 50. 
Sacramento Company v. Parker, 36 F. 
(2d) 926. 

Starr v. United States, 153 U. S. 614, 624. 
Hickory v. United States , 160 U. S. 408, 
421, 423. * 

Allison v. United States, 160 U. S. 203, 
207. 

Hicks v. United States, 150 U. S. 442, 450. 
Johnson v. United States, 270 F. 168. 
Cummins v. United States, 232 F. 844. 
Rudd v. United States, 173 F. 912. 
Oppenheim v. United States, 241 F. 625. 
Smith v. United States, 55 App. D. C. 117. 
Quercia v. United States, 289 U. S. 466. 
Foster v. United States, 188 Fed. 305, 310. 

And now follows a list of cases in which the con¬ 
victions were sustained over the objection and ap¬ 
peal on the ground that the trial judge committed 
error in the making of certain statements to the 
jury. 

St . Louis, Iron Mountain and Southern R. 
R. v. Vickers, 122 U. S. 360. 

United States v. Philadelphia and Reading 
R. R . Co., 123 U. S. 113. 
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Buchanan v. United States, 15 F. (2d) 
496. 

Morris v. United States, 19 F. (2d) 131. 
Little v. United States, 276 F. 915. 

Savage v. United States, 270 F. 14. 

Wiborg v. United States, 163 U. S. 632, 
656. 

Lincoln v. Power, 151 U. S. 436,442. 

Doyle v. Union Pacific R . i2. (7o., 147 U. S. 
413, 430. 

Reynolds v. United States, 98 U. S. 145, 
168. 

Horning v. District of Columbia, 254 U. S. 
135. 

Simmons v. United States, 142 U. S. 148, 
155. 

v. United States, 155 U. S. 117, 123. 
Graham v. United States, 231 U. S. 474, 
480. 

Nudd et al. v. Burrows, 91U. S. 426,439. 
Dillon v. United States, 279 F. 639. 

Smith v. United States, 157 F. 721, 732. 
Weiderman v. United States, 10 F. (2d) 
745. 

The cases holding remarks of the trial judge to be 
improper seem to fall in these classes: Cases where 
the trial judge, in discussing the evidence, fell into 
legal error (this is even true of the case of Starr v. 
United States, 153 U. S. 614) ; cases where the trial 
judge gave a partisan argument rather than a fair 
treatment of the evidence on both sides; and the 
cases where the trial judge in his comment on the 
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evidence appealed to the passion and prejudice of 
the jury. 

The judge may enlighten the understand¬ 
ing of the jury and thereby influence their 
judgment, but he may not use undue influ¬ 
ence. He may advise; he may persuade; but 
he cannot command or coerce. He does co¬ 
erce when without convincing the judgment 
he overcomes the will by the weight of his 
authority. (Dissenting opinion of Brandeis 
J. in Horning v. District of Columbia at page 
139, Vol. 254 U. S.) 

In the ease of Starr v. United States, supra, the 
trial judge, in his instruction on the defendant’s 
claim of self-defense, implied that one may not 
make such a claim if his moral conduct up to that 
point is not blameless. The Supreme Court def¬ 
initely held this to be wrong in law. But in addi¬ 
tion to that the trial judge gave a most intemperate 
and argumentative discourse to the jury. A part 
of his statement is as follows (p. 626): 

How unjust, how cruel, what a mockery, 
what a sham, what a bloody crime it would 
be upon the part of this Government to send 
a man out into that Golgotha to officers, and 
command them in the solemn name of the 
President of the United States to execute 
these processes and say to them: Men may 
defy you; men may arm themselves and hold 
you at bay; men may obstruct your process; 
they may intimidate your execution of it;, 
they may hinder you in making the arrest; 
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they may delay you in doing it by threats of 
armed violence upon you, and yet I am un¬ 
able as Chief Executive of this government 
to assure you that you have any protection 
whatever. 

The Supreme Court condemned this language. 

In the case of Hickory v. United States, 160 U. S. 
408, in which the defendant was charged with mur¬ 
der, the trial judge practically told the jury that 
evidence of flight after the commission of a crime 
(and there was such evidence in that case) was 
conclusive proof of guilt in the person fleeing. In 
this connection the trial judge read from the Bible 
the account of the murder of Abel by Cain and the 
latter’s interrogation when called to account: “Am 
I my brother’s keeper?” and indicated that, in 
the court’s opinion, the defendant in that case was 
not unlike Cain. The trial judge’s comments in 
that case are subject to the double criticism of er¬ 
roneous law and appeal to passion. 

In the case of Allison\. United States, 160 U. S. 
203, the Supreme Court reversed a conviction for 
statements of the trial judge. In that case the de¬ 
fendant, 20 years of age, was accused of murder 
of his father. It was conceded by the prosecution 
that the father had threatened the life of his son 
and other members of the family. The claim was 
self-defense and, under the circumstances, it was 
anything but a frivolous claim. The son testified to 
facts which, if true, would have acquitted him, and 
yet the trial judge practically told the jury his tes- 
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timony was worthless. Among other things, the 
Court said (p. 209) : 

The question as to whether that is the state 
of the case or not is a question that is to be 
finally passed upon by the juries of the coun¬ 
try and by you in this ease and you must 
have something more tangible, more real, 
more certain than that which is a simple dec¬ 
laration of the party who slays made in your 
presence by him as a witness when he is 
confronted with a charge of murder. All 
men would say that. 

Another case where the statements of the trial 
judge caused reversal is McLanahan v. The Uni¬ 
versal Insurance Company, 1 Pet. 170, 181, where 
the trial judge told the jury their verdict ought to 
be for the defendants and did it in such a way that 
it might be construed to be an instruction on the 
law. 

The case of Quercia v. United States, 289 U. S. 
466, appears to be the last case in which the Su¬ 
preme Court considered this question. (Decided 
May 29, 1933.) There the trial judge, after in¬ 
structing the jury as a matter of law that it might 
find the defendant guilty if it believed the evidence 
for the government, said this: 

And now I am going to tell you what I 
think of the defendant’s testimony. You 
may have noticed, Mr. Foreman and gentle¬ 
men, that he wiped his hands during his tes¬ 
timony. It is rather a curious thing, but 
that is almost always an indication of lying. 




Why it should be so we don’t know, but that 
is the fact. I think that eveiy single word 
that man said, except when he agreed with 
the Government’s testimony, was a lie. 

Of this statement the Supreme Court said: 

In the instant case, the trial judge did not 
analyze the evidence; he added to it, and he 
based his instruction upon his own addition. 
Dealing with a mere mannerism of the ac- 
cused in giving this testimony, the judge put 
his own experience, with all the weight that 
could be attached to it, in the scale against 
the accused. 

The Court accordingly reversed the conviction. 

In the cases W ear e v. United States, 1 F. (2d) 
617; Cook v. United States, 14 F. (2d) 833; Sac¬ 
ramento Company v. Parker, 36 F. (2d) 926; Hicks 
v. United States, 150 U. S. 442; Johnson v. United 
States, 270 F. 168; and Oppenheim v. United 
States, 241 F. 625, the trial judge argued the case 
to the jury. 

In the cases of Lewis v. United States, 8 F. (2d) 
849; Foster v. United States, 188 Fed. 305, 310; and 
Garst v. United States, 180 F. 339, the trial judge’s 
expression of opinion was held to be erroneous be¬ 
cause it was given at a time when the jury had been 
unable to agree and was before the court again for 
instructions. 

These cases seem to bear out the view of the court 
in Buchanan v. United States, 15 F. (2d) 496, that 
the trial judge does not commit error in what he 
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says to the jury unless it amounts to a misleading 
statement as to the law, an argument, or an appeal 
to prejudice. 

About an equal number of the cases examined 
hold the remarks made by the trial judge to have 
been proper. The cases and the statements made 
in them are as follows: 

The evidence clearly shows negligence and 
consequent liability on the defendant. St. 
Louis, Iron Mountain and Southern R. R. 
v. Vickers, 122 U. S. 360. 

The court is of the opinion that you should 
not under the circumstances find for the 
plaintiff. United States v. Philadelphia and 
Reading R. R. Co., 123 U. S. 113, 117. 

It just occurs to me it is a plain case of two 
men out there with two gallons of alcohol in 
the liquor business. Buchanan v. United 
States, 15 F. (2d) 496. 

It appears to me that there is only one 
conclusion to be reached from this testi¬ 
mony and that is that this defendant had 
that whiskey out there as charged in this 
indictment. Morris v. United States, 19 F. 
(2d) 131,133. 

The court further said that it was of the 
opinion that the defendant was guilty on all 
counts but four. Savage v. United States, 
270 F. 14, 21. 

(That this was a military expedition) 
would seem to the court to be free from rea¬ 
sonable doubt. Wiborg v. United States, 
163 U. S. 632, 656. 



18 


(It must be admitted that some of the ex¬ 
pressions used by the learned judge were 
scarcely decorous and showed a bias in favor 
of the plaintiff.) Lincoln v. Power, 151U. S. 
436, 442. 

Whenever, in the opinion of the court, the 
testimony is convincing, it is the duty of the 
court to hold the jury together. Therefore 
I must decline your request to be discharged. 
Simmons v. United States, 142 U. S. 148,151. 

That matter having been so carefully re¬ 
duced to writing by the defendants at the 
time, or soon after, while the matter was 
fresh in their memorv, it would seem most 
remarkable to allow them now to swear it 
away. Nudd et oil. v. Burrows, 91 U. S. 426, 
433. 

Now vou have heard this ease. The court’s 
opinion is that the defendant is guilty of 
the crime charged. Dillon v. United States, 
279 F. 639, 642. 

In my judgment in this ease it was a plain 
case of a man violating the prohibition law 
by dealing in alcohol. 

(And then after the jury could not agree and was 
back for more instructions:) 

It occurs to me that there should be no dif¬ 
ficulty in reaching a verdict in this ease. 
Weiderman v. United States, 10 F. (2d) 745. 

I do not see that this evidence proves, etc. 
Rucker v. Wheeler, 127 U. S. 85, 93. 

He (a witness for the Railroad Company) 
would be strongly tempted to conceal it and 
put the fault on somebody else * * *. 


19 


His testimony, therefore, does not amount 
to much. Vicksburg and Meridian R. R. 
Co. v. Putnam, 118 U. S. 545, 547. 

I think you may have some difficulty in 
finding that it was a forgery. Lovejoy v. 
United States, 128 U. S. 171. 

In the case of Homing v. District of Columbia, 
254 U. S. 135, the defendant was charged with do¬ 
ing business as a pawn broker in the District of 
Columbia. He admitted doing acts which the trial 
court ruled to be a doing of business. Neverthe¬ 
less, the jury, after being out over night, were un¬ 
able to agree and when they came before the court 
again for instructions, the court informed them 
that it would be a flagrant violation of the law and 
the facts for them to acquit and that he would di¬ 
rect them to convict if the law permitted him to 
do so. By a five-four decision, the Supreme Court 
affirmed the conviction. 


II 

The evidence admitted by the Court was not hearsay 
because it was not offered testimonial^ 

Appellant also contends that the trial court erred 
in permitting complainant to testify, in reply to a 
question by the Court, that he had shown Detective 
Sergeant Tolson the place where the robbeiy oc¬ 
curred ; and that the Court erred in permitting Ser¬ 
geant Tolson, also in reply to a question by the 
Court, to testify that complainant had pointed out 
to him the place where the robbery occurred. Ap- 
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pellant contends that such testimony was hearsay, 
was not in the presence of the defendant, and 
should have been excluded. 

Complainant testified that on January 16, 1939, 
two days before the trial, in company with Detec¬ 
tive Sergeant Tolson he went to the vicinity of the 
robbery, where he located the cross roads where the 
robbery occurred; but he testified that he was un¬ 
able to say whether or not this spot was in the Dis¬ 
trict of Columbia. Sergeant Tolson testified (in 
addition to other testimony) that the cross roads to 
which he went with complainant on January 16, 
1939, was in the District of Columbia. Tolson an¬ 
swered in the affirmative the question of the Court 
as to whether complainant had pointed out to him 
the place where the robbery occurred. Tolson then 
pointed out to the jury the place in question on a 
map. The Court recalled the complainant to the 
stand and asked him whether, on January 16th, 
1939, he had pointed out to Sergeant Tolson where 
the robbery occurred, and complainant replied in 
the affirmative. He was then asked to point out the 
place in question on the map. (The Court thereupon 
adjourned the trial for the day with directions that 
complainant be again taken to the vicinity in ques¬ 
tion for further identification. Complainant, Ser¬ 
geant Tolson, and a Mr. Healey from the office of 
the Surveyor of the District of Columbia, went to 
the vicinity in question and each gave testimony at 
the trial the following day. The testimony relating 
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to the facts stated in these parentheses is not com¬ 
plained of by appellant and is mentioned merely to 
indicate the matter under inquiry and the extent 
and course of that inquiry.) 

Appellant contends that it was hearsay and ob¬ 
jectionable for complainant to testify that on Janu¬ 
ary 16, 3939, he pointed out to Sergeant Tolson the 
place where the robbery occurred, and that it was 
hearsay for Tolson to testifiy that complainant had 
pointed this out to him. 

The record does not disclose what words were 
used by complainant in thus locating for Sergeant 
Tolson the spot in question. But assuming for the 
purpose of argument that the location of the spot 
by complainant for Sergeant Tolson was accom¬ 
plished solely by words uttered by complainant, it 
is clear that any words so used were merely for the 
purpose of identifying a particular location for 
Sergeant Tolson so that the latter could investigate 
and testify in Court as to whether or not it was in 
the District of Columbia. To illustrate, suppose 
complainant had said to Tolson: “Bight here at 
this cross roads is where I was held up.” The 
repetition on the witness stand of these words, 
whether repeated by complainant or by Tolson, is 
not objectionable under the hearsay rule because 
they are not repeated on the stand to prove the 
truth of the assertion made—that the hold-up oc¬ 
curred there—but are repeated to indicate in what 
manner complainant identified a certain spot to 
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Tolson. Tolson did not and could not attempt to 
prove, by repeating any words or by offering any 
evidence of any kind, that the hold-up actually oc¬ 
curred at a place pointed out to him by com¬ 
plainant. The fact and place of the hold-up was 
established and could be established only by the 
complainant, and this was clear to the jury. 
Clearly, Tolson can testify that he heard certain 
words spoken at a certain place by complainant, 
provided he did not by such testimony attempt to 
establish the truth of those words. Text writers 
and the weight of authority of decided cases are in 
agreement on this point. i ‘Wigmore on Evidence, ’ ’ 
Section 1766, states— 

The true nature of the Hearsay rule is 
nowhere better illustrated and emphasized 
than in those cases which fall without the 
scope of its prohibition. The essence of the 
Hearsay rule is the distinction between the 
testimonial (or assertive) use of human 
utterances and their nontestimonial use. 

The theory of the Hearsay rule is that, 
when a human utterance is offered as evi¬ 
dence of the truth of the fact asserted in it, 
the credit of the assertor becomes the basis 
of our inference, and therefore the assertion 
can be received only when made upon the 
stand, subject to the test of cross-examina¬ 
tion. If, therefore, an extrajudicial utter¬ 
ance is offered, not as an assertion to evi¬ 
dence the matter asserted, but without refer - 
ence to the truth of the matter asserted, the 
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Hearsay rule does not apply. The utterance 
is then merely not obnoxious to that rule. It 
may or may not be received, according as it 
has any relevancy in the ease; but if it is not 
received, this is in no way due to the Hear¬ 
say rule. 

And Section 1791— 

Utterances serving to identify are admis¬ 
sible as any other circumstance of identifica¬ 
tion would be. Utterances serving to mark 
a time or a place are the commonest in¬ 
stances of this sort, and are admissible so far 
as they have a real service for that purpose 
and are not used merely as a pretext for 
introducing a hearsay assertion. 

The following cases so hold: 

Stamps v. Newton County, 8 Georgia App. 
229. 

Thompson v. State, 89 Southwestern 1081 
(Tex. Crim’l App.). 

Alford v. State, 47 Fla. 1. 

Shear v. Van Dyke, 10 Hun. 528. 

Hart v. Railroad , 144 N. C. 91. 

See also Virginia Coal Co. v. Charles, 251 
Fed. 83, 150. 

Bolt v. United States, 55 App. D. C. 120, and 
Engle v. United States, 48 App. D. C. 466, cited by 
appellant, have no application to the ease at bar 
inasmuch as the extrajudicial statements con¬ 
demned in those cases were testified to for the pur¬ 
pose of establishing their truth. But contra to the 
weight of authority and what we believe to be the 
better reasoning, is the case of Louisville Railroad 
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v. Murphy, 150 Ky. 176, which held that a witness 
cannot testify to extrajudicial statements even 
though it is not sought to establish the truth of 
those statements. In that case the declarant was not 
called as a witness, and this will serve to distinguish 
it from the case at bar where the declarant was 
also a witness and was subjected to rigorous cross- 
examination as to his general credibility and as to 
the facts and circumstances surrounding the extra¬ 
judicial statements. 

Even assinning that complainant and Tolson each 
testified to the words used by complainant in iden¬ 
tifying the place of the hold-up, we do not think 
the repetition from the stand of such words under 
the facts of this case comes within the prohibition 
of the .'Hearsay rule. 

i r t 

: ; CONCLUSION 

From the foregoing it is respectfully submitted 
that the trial Court committed no error in the ad¬ 
mission of evidence or in the instructions to the 
jury, and that the judgment below should be af¬ 
firmed. 

Respectfully submitted, 

David A. Pine, 

United States Attorney. 
Charles B. Murray, 

Assistant United States Attorney, 
William Hitz, Jr., 

Assistant United States Attorney, 

Attorneys for Appellee. 
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